SANTA BARBARA COUNTY SELPA

JOINT POWERS AGENCY BOARD
Regular Meeting
Monday, December 4, 2023
Public Session — 12:00 p.m.
Jonata Middle School Library
301 Second Street, Buellton, CA 93427

Agenda

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting or
need this agenda provided in a disability-related alternative format, please contact the SBCSELPA Office at 683-1424.
Prompt notification will assist the SBCSELPA to make suitable arrangements.

PUBLIC COMMENTS ARE WELCOME

The Santa Barbara County SELPA JPA Board will receive public comments about items appearing on
today's agenda, as well as other matters within the subject matter jurisdiction of the Board. All such
comments will be received during the Public Comments section of the agenda. Individuals who address the
Board are limited to three (3) minutes to speak on any item and a total of 10 minutes on all items for their
presentation. The Board may limit the total time for all public comments to 30 minutes. People needing
additional time are requested to submit the information in writing.

For comments concerning matters not on the agenda, open meeting laws and fairness to other residents who
may have an interest in your topic prohibit the Board from acting or engaging in extended discussion of your
concerns. The Board may direct staff to meet at a later date with speakers who have specific concerns or
needs. The Board may also direct that an issue be placed on a future agenda for discussion and
consideration. This permits the Board and staff members to prepare and receive necessary information and
for the public to be aware that a topic is being formally considered. We appreciate your cooperation.

Forms are available from the Board’s secretary for requests to address the Board. People wishing to make
public comments are requested to complete the appropriate form and return it to the Board Secretary.

I. PUBLIC SESSION
A. Call to Order

B. Roll Call

Flag Salute

C
D. Welcome Guests
E. SBCSELPA Executive Director’s Report REF: I-E

II. PUBLIC COMMENTS
Please refer to information above regarding public comment guidelines.

III. APPROVAL OF ADDITIONAL EMERGENCY ITEMS (Government Code Section 54954.3(b)(2))

IV. APPROVAL OF ACTION AGENDA

It is recommended that the JPA Board take action to approve the Motion:
action agenda as presented/amended. Second:
In Favor:
Opposed:
Abstained:
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V. CONSENT AGENDA ITEMS

A. Minutes of November 6, 2023 Regular Meeting REF: V-A
B. Ratification of Payment Claims REF: V-B
C. 2023-2024 School Psychologist Internship Placement Agreement: REF: V-C

Orcutt Union School District

D. Santa Barbara Education Office (SBCEO) School Business Advisory Services REF: V-D
(SBAS) Annual Organizational Meeting and Authorized Signatures Request
1. Authorized Signature Forms

It is recommended that Consent Agenda Items A through D be Motion:

approved as presented. Second:
In Favor:
Opposed:
Abstained:

VI. PRESENTATION
A. First Interim Report for Fiscal Year 2023-2024 Presentation REF: VI-A
Presenter: Rachel Wigle, SBCSELPA Chief Business Official

VII. ITEMS SCHEDULED FOR ACTION/CONSIDERATION
A. Certification of First Period Interim Report for Fiscal Year 2023-2024 REF: VII-A
1. Narrative and Chart of First Period Interim Revenues and Expenses.
2. First Period Interim Report

It is recommended that the JPA Board approve the First Period Motion:
Interim Report for Fiscal Year 2023-2024 as presented. Second:
In Favor:
Opposed:
Abstained:
B. SBCSELPA Local Plan Revision, Section 9, Part XVII, Out-of-Home Care REF: VII-B

(Second Reading/Approval)
1. Local Plan revisions

It is recommended that the JPA Board approve the revisions to the Motion:

Local Plan, Section 9, Part XVII, Out-of-Home Care as presented. Second:
In Favor:
Opposed:
Abstained:

VIIL. ITEMS SCHEDULED FOR INFORMATION AND DISCUSSION
A. 2023-24 Regional Programs Update REF: VIII-A

B. 2024 SELPA-Bration Announcement REF: VIII-B

e Voting Ballot Link:
https://www.trainingcheck.com/live/TakeSurvey.aspx?SurveyID=92KI1.77m602 &lid=0
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VIII. ITEMS SCHEDULED FOR INFORMATION AND DISCUSSION (continued)
C. SBCSELPA Funding Model Ad Hoc Committee Update & Recommendations REF: VIII-C
1. Funding Model Committee Members and Goals
2. SBCSELPA Funding Model Committee Meeting Notes,
Tuesday, November 14, 2023& Attached Presentation

D. Turning 3 Years Old, Transition from Early Start into Preschool Years Booklet REF: VIII-D
Revisions/Updates, Created By: Alpha Resource, SBCEO, & SBCSELPA
1. Turning 3 Booklet with No Markups
2. Turning 3 Booklet with Markups

E. SBCSELPA “Winter Break” Closure REF: VIII-E
F. Resignation Notification from Tina Kurrels, SBCSELPA Bilingual WRAP REF: VIII-F
Facilitator

1. Resignation Letter

G. SBCSELPA Professional Development REF: VIII-G
1. SBCSELPA 23-24 Professional Development Offerings Booklet
(Updated November 2023) - Professional Development Booklet 2023-2024

H. LEA/District Costs Associated with Due Process — SBCSELPA Year-to-Date REF: VIII-H
Account Balances

I. SBCSELPA Legal Fees Year-to-Date Reserve REF: VIII-I

J. . Nonpublic School (NPS) Year-to-Date Placement Expenditures REF: VIII-J

IX. MISCELLANEOUS AGENDA ITEMS
A. TItems Proposed for Future Action or Discussion

B. Next Scheduled JPA Board Meeting:  Date: February 5, 2024
Time: 12:00 p.m.
Location: Jonata Middle School Library

C. REMINDER: A JPA Board Special meeting will need to be scheduled for January 2024
to address the following upcoming agenda items:
1. Audit Update

X. PUBLIC COMMENT PERIOD REGARDING CLOSED SESSION ITEMS
Please refer to information at the beginning of the agenda regarding public comment guidelines.

XI. CLOSED SESSION
A. Liability Claims: (Gov. Code § 54954.5(d))
Claimant: Goleta Union School District
Agency Claimed Against: Santa Barbara County SELPA

XII. RECONVENE TO PUBLIC SESSION: Report of action taken in Closed Session, as appropriate.

XIII. ADJOURNMENT

3



1)

2)

3)

4)

5)

REF: I-E

SBCSELPA EXECUTIVE DIRECTOR’S REPORT TO JPA BOARD
December 4, 2023

Due Process/Dispute Updates —
There are zero (0) Due Process filings in progress and four (4) CDE Investigations.

Non-Public School (NPS) Placement Update —
We have a total of six (6) SBCSELPA funded NPS placements.

CDE Compliance Monitoring Update —

CDE has provided an update on Compliance Monitoring with updated timelines and new
data for Performance Indicators (SEE attached presentation titled, “Annual Performance
Report and the Monitoring Impacts” — REF: I-E.1). This information will be shared with
the SB County Special Education Administrators (SEAM) on December 15, 2023, in
preparation of compliance monitoring progress for the remainder of this school year.

Legislative Update —

The State SELPA Legislative Committee approved a motion at their last meeting to draft
proposed legislation to change the special education eligibility terminology from
“Emotional Disturbance” to “Emotional Disability”. The committee (which includes the
SBCSELPA Executive Director) will next secure a legislator to author this proposed
legislation.

AB 181 “Alternative Diploma Pathway” and SB 154 “Alternate Coursework” —
The California Department of Education recently shared a graphic that explains Diploma
Pathways...

Diploma Pathways

i . Recoive & Continues with
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y Assessment Coursework Diploma IDEAunti
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SR E Any Student with a Cotiae-ith Receive a Regular Exits IDEA no
Coursew ork and Disabil Alternate Diol b ligible
Performance Tasks Sl Coursew ork or PO REREld
Performance tasks

Attends classes Receivea Continues with
Any Student with and courses Certificate of transition services
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age 22

Education Code 56390-
56392 Certificate of
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6)

7)

Legal “Hot Topics” Presentation —

SBCSELPA recently brought in Jan Tomsky, attorney with F3 law firm, to present on a
variety of legal hot topics (SEE attached presentation titled, “Hot Topics in Special
Education” — REF: I-E.2). There were over 50 participants in attendance! Topics
highlighted were:

B Restraint and Seclusion

B Alternative Pathway for the Diploma (Revisited)
W Llarry P

B Transportation

The “Larry P” topic of future assessment practices for our AA student population continues
to be presented and discussed statewide (SEE attached presentation titled, “Separate But
Substantially Equivalent: Larry P. in 2023” — REF: I-E.3). Jan Tomsky advised the
participants attending her presentation to “stand down” and continue with past
assessment practices. More to come!

State SELPA Association “SEEDS” Committee Scholars Recipients —

The State SELPA Association “SEEDS” committee provides professional development
opportunities statewide and receives revenues for some of the training implemented. The
SEEDS committee decided to use a percentage of the revenues in the form of a scholarship
to be provided to programs that serve and support our students with IEP’s at the college
level on an annual basis. Recently, the UC Davis Redwood program was honored. The UC
and Cal State universities are increasing the numbers of these amazing programs!

UC Davis Redwood SEEDS
Scholars

Elizabeth Engelken, Chair, Aaron Benton, SEEDS Committee Co Chair, and Patrick McGrew, Yolo County
SELPA, had the honor of presenting our first monetary donation to the UC Davis Redwood SEEDS Scholars
on Wednesday, November 29th at the UC Davis Jan Shrem and Maria Manetti Shrem Museum of Art.




Annual Performance Report
and the Monitoring Impacts

Federal Fiscal Year 2022

Shiyloh Duncan-Becerril, Associate Director
Special Education Division

CALIFORNIA DEPARTMENT OF EDUCATION

Tony Thurmond, State Superintendent of Public Instruction



Compliance Indicators

Indicators Target  Results Met Target Change Data Year
4B. Suspension & Expulsion Rate by \[el
Race/Ethnicity 0% Available Not Available Not Available 2021-2022
9. Disproportionate Representation Not

0% Available Not Available Not Available 2022-2023
10. Disproportionate Representation Not
by Disability Category 0% Available Not Available Not Available 2022-2023
11. Child Find 100% 94.03% No +0.04% 2022-2023
12. Early Childhood Transition 100% 76.09% No -2.06% 2022-2023
13. Secondary Transition 100% 95.25% No +0.36% 2022-2023



Presenter
Presentation Notes
Due to monitoring timelines, we do not have complete data for indicators 4b, 9, and 10. This data will be ready by the SBE presentation.



Warning System

Disproportionality is the early warning system for Significant

Disproportionality.
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Indicator 11: Child Find

« 2022 Target: One hundred percent of children are evaluated
within 60 days of receiving parental consent.

e 2022 Result: 94.03 percent
e 2021 Result: 93.99 percent
e Change: +0.04
e Target Met: NoO



Presenter
Presentation Notes
Highlighting this indicator because while the data has stayed consistent over the years its worth mentioning that we are at the highest number of students with parental consent as well as evaluating those students within 60 days. 



Indicator 11: Child Find
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Presenter
Presentation Notes
As you can see Covid greatly affected our numbers in FFY 19-20 and especially 20-21, but we still completed those evaluations within 60 days. Currently we are at our highest numbers we have seen in 5 years. 


Overview of the Performance Indicators
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Performance Indicators

Indicators Target Results Met Change Data Year
Target

1. Graduation 76% 82.98% Yes +5.62% 2021-2022

2. Dropout 9% 10.04% No -2.83% 2021-2022

3. State\_/w_de Assessment 3a. 95% ELA & Math

3a. Participation 3b. Various N

3b. Grade Level Assessments Proficiency 30' Various Not Available Available Not Available 2022-2023

3c. Alternate Assessment Proficiency 3 d. Various

3d. Achievement Gap '

o SURLSIEE DRl 2.6% 0.67% Yes +0.67% 2021-2022

4a. Suspension/Expulsion Rate Overall

5. Education Environments

5a. Regular class 80 percent or more 5a. 62% 5a. 61.3% 5a. No 5a. +0.48%

5b. Regular class less than 40 percent 5b. 16.5% 5b. 18.38% 5b. No 5b. -0.22% 2022-2023

5c. Separate schools, residential facilities, or 5c. 3.0% 5c. 2.54% 5c. Yes 5c. -0.03%

homebound/hospital placements

géPéeesclzgflpl}izzLS&stnctlve Environment 6a. 43% 6a. 19.86% 6a. No 6a. +1.0%

6b. Segarate schools or classes 6b. 29% 6b. 47.48% 6b. No 6b. -0.39% 2022-2023
+ >¢P 6c. 3.5% 6c. 5.64% 6c. No 6c. -2.33%

6¢c. Home Setting



Presenter
Presentation Notes
 Indicators 1, 2, and 4a are lag year data. 

While I wont be going through each indicator in the presentation, all of these indicators are in the SPP/APR item. I will highlight the work being done around indicators 1, 4a, 5, 6, and 14



Performance

Indicators Continued

Indicators Target Results Met Target Change Data Year
;éP(rfsé%hdog; Assessment 7a. 78% | 78%

' 7b. 78% / 78% Not Available Not Available Not Available 2022-2023
R 7c. 78% | 78%
7c. (1 and 2) ' . .
8. Parent Involvement 96% 99.67% Yes +0.04% 2022-2023
14. Post School Outcomes
12;" Emg::gg . E:gﬂ: 23322::82 o 14a. 57% 14a. 50.81% 14a. No 14a, +2.88%

. (0] (0] (o)

competitively employed with a year i, ffead a1, s 1619, e 11679, A0SR 2022-2023
fe s S = CeTes i) 14c. 88% 14c. 90.46% l4c. Yes 14c. -0.66%
postsecondary education, training, or
competitively employed
15. Resolution Session 42% 5.38%% No -2.80% 2022-2023
16. Mediation 67% 9.15% No -1.77% 2022-2023
17. State Systemic Improvement Plan 15% Not Available Not Available Not Available 2022-2023




Indicator 6: Preschool Least Restrictive
Environment

 Measures the percent of children with disabilities ages three through five years,

enrolled in a preschool program attending a regular early childhood program and
receiving the majority of special education and related service in the regular early
childhood program; and separate special education class, separate school, or

residential facility; and receiving special education and related services in the home.

e 6a. 43 percent.
e 6b. 29 percent.
e 6C. 3.5 percent.

o 2022 Result: 6a: 19.86 percent 6b: 47.48 percent 6¢: 5.64 percent
e 2021 Result: 6a: 18.86 percent 6b: 47.87 percent 6¢: 7.97 percent
e Change: 6a: +1.0 6b: -0.39 6¢: -2.33

e Target Met: No



Presenter
Presentation Notes
As noted in previous presentations, the SBE the Office of Special Education Programs changed the measurement of indicator 6 to exclude 5-year-olds in kindergarten. They had previously been counted in this indicator. CDE expected to see a significant impact to this indicator after the removal of those students. There are roughly 6k more students in this population than there were last year. The one percent growth in 6A represents roughly 2k students. 2k more preschool students received the majority of their education and related services in the regular early childhood program. 

About the same number of students are in the 6b categories and about 600 less students received their education and related services in the home (6c)



As California continues to make investments in the California State Preschool Program and now with the added 10% enrollment for SWD we hope to see this reflected in these numbers in the coming years. 

Some clarification on enrollment: 5 y/o in TK are included in Kindergarten, whereas 4 y/o in TK are included in Indicator 6.



Prekindergarten Investments

e Children with an IEP or an Individualized Family Service
Plan will be categorically eligible for CSPP

* New phased-in requirement for CSPP to reserve enrollment for
a certain percent of children

« $2 million to incorporate early identification for learning
disabllities into the state's preschool assessment tools



Presenter
Presentation Notes


Children with an individualized education program (IEP) or Individualized Family Service Plan (IFSP) will be categorically eligible for CSPP. I, along with Stephen Propheter the Director of the Early Education Division, will talk even more about this later on in the presentation. 
There is a requirement for CSPP contractors to set aside and reserve at least 10 percent of children with IEP (similar to Head Start). This will be phased in:
 From July 1, 2022, until June 30, 2023, at least 5 percent set aside 
 From July 1, 2023, to June 30, 2024, inclusive, at least 7.5 percent set aside
 And starting July 1, 2024, at least 10 percent of funded enrollment reserved for these children, and contractors must serve those children

Even if a child doesn't qualify for an IEP, the State Preschool program will still be an option
If a child has an IEP, the least restrictive environment for that child could be the State Preschool program
$2 million one-time funds to incorporate early identification for learning disabilities into the state’s preschool assessment tools, including a process for follow-up by expert evaluators.



Indicator 5: Least Restrictive Environment

 Measures the percent of students with disabilities, aged 5 who are enrolled in
Kindergarten, and aged six to twenty-two, served inside the regular class 80 percent
or more of the day; inside the regular class less than 40 percent of the day; and
served in public or private separate schools, residential facilities, or
homebound/hospital placement.

e 5a Target: 62 percent.
e 5b Target: 16.5 percent.
e 5C Target: 3.0 percent.

« 2022 Result: 5a: 61.30 percent 5b: 18.38 percent 5c: 2.54 percent
o 2021 Result: 5a: 60.82 percent 5b: 18.60 percent 5c: 2.57 percent
e Change: 5a: +0.48 5b: -0.225c: -0.03

e Target Met: No/Yes



Presenter
Presentation Notes
While these changes seem small here are the numbers they represent. There are 21k more students in this calculation than last year. Indicator 5a saw an increase of 16k students. 16k new students were served in the regular class more than 80 percent of the day. There were only slight increases, less than 2k, in indicator 5b and 5c, specifically in separate schools. Which means for the 21k new students in this indicator, most were in the least restrictive environment. 

SIP
The SIP project supports LEAs to increase access to general education settings with research and evidence-based practices, targeted training, and TA related to supporting SWD in the least restrictive environment (LRE). The SIP project has 55 LEAs as grantees that they work closely with as cohorts. 
The SIP project outcomes include shifting attitudes toward inclusion, equity, and access, implementation of inclusive practices, utilizing UDL as a curricular framework, using evidence-based inclusive teaching practices, and moving key statewide SPP indicators associated with student classroom inclusion and achievement.
The SIP approach is to assist LEAs in building strong leadership support for inclusion, then having leaders articulate an inclusion vision clearly and urgently through formal articulation (vision/ mission/ goals) and via priority setting. 

SIP uses several data sources to closely monitor the effectiveness of their project and the work they do. Overall, the 55 grantees, those in long term cohorts and those in newer cohorts, show positive LRE indicator movement. 
SIP was recently tapped to pilot a project centered on early education and LRE, two grantees have been selected for this work. 

All of this to say, the success of the SIP project has been noted by the State budget and the state continues to invest in the SIP project, SIP received over $1 million dollars in the state budget last year. 


Indicator 4A: Suspension & Expulsion

« 2022 Target: No more than 2.6 percent of LEAs will have rates
of suspension and expulsions of students with disabilities for
greater than 10 days in a school year. This indicator uses lag
year data.

e 2022 Result: 0.67 percent
« 2021 Result: O percent

e Change: +0.67

e Target Met: NoO



Presenter
Presentation Notes
MTSS
California Multi-Tiered System of Support (CA MTSS) is a systemic, continuous-improvement framework designed to provide effective technical assistance for districts and schools to address every student’s academic, behavioral, and socio-emotional needs in the most inclusive and equitable learning environment. Driven by policies and practice, strong leadership, family and community engagement, staff collaboration, and data-driven decision-making, CA MTSS helps districts and schools increase attendance, prevent dropouts, lower disciplinary rates, improve school climate, and boost academic performance.
MTSS achieves this through coaching, communities of practice, and the MTSS Pathway Certification of Schools. 

CA MTSS Pathway Certification for Schools:
The intention of the CA MTSS Pathway Certification for Schools is to build knowledge of the California Multi-Tiered System of Support (CA MTSS) Framework and Continuum of Support by making explicit and meaningful connections to the participant’s work as an educator in order to provide more inclusive and equitable learning environments for ALL students and families regardless of age, race, zip code, language, physical challenge, intellectual ability, capacity, or competency.
 
Course Learning Objectives:
Deepen understanding of the What, Why, and How of CA MTSS
Discover resources to support implementation of CA MTSS in the work as educators, support inclusive and equitable learning environments, and engage students and families in the community
Collaborate with other educators to share practices that support the academic, behavioral, and social-emotional success of all students
Determine CA MTSS/LCAP alignment to support working with students in order to enhance and implement LCAP and school site goals and services
 
Within each module, learners engage in lessons, discussions, and activities that require reading and writing related to the above-mentioned topics. Each level builds upon the previous one,and each section has a series of Reflections and BADGE Activities. Reflections are optional, while all BADGE Activities are required to advance to the next activity. Some BADGE Activities provide a choice on how to complete the activity. Even though there is a choice, the activity submission of the is required.


Coaching:
Assigned coaches meet weekly or bi-weekly with the site administrator to discuss progress on the course, implementation of CA MTSS, data around School Climate, and goal headway, which might include closing gaps in discipline, attendance, special education referrals, etc. The site administrator and the coach determine the frequency of their meetings. In the initial conversations the coach and administrator develop a timeline for school staff to complete a certification course and collaborative activities. Coaches can also facilitate the Fidelity Integrity Assessment and the Schoolwide Implementation Tool assessments and help debrief the results, identify areas of strength and determine areas for opportunity which will become the priority areas. Practice Profiles are created and aligned to the priority areas to identify the gold standard to ensure implementation fidelity.

Via coaching and the CA MTSS Pathway Certification for Schools course, learning opportunities are provided to support the enhancement of school conditions and climate. Each role-specific pathway of the course allows educators to make connections to their role to provide a continuum of support to meet students’ academic, behavioral, social-emotional and mental health needs. Specific evidence-based practices include:
Continuous improvement via Implementation Science and Improvement Science
Social-emotional learning to support social-emotional competencies
Restorative Practices
Positive Behavior Interventions and Supports
Universal Design for Learning
Culturally Linguistically Relevant and Responsive Teaching
Trauma informed practices

Communities of Practice (COP):
Communities of practice are groups of people who share a concern or a passion for something they do and learn how to do it better as they interact regularly. A community of practice is more than a network of connections between people. It has an identity defined by a shared domain of interest. Membership implies a commitment to the domain and, therefore, a shared competence that distinguishes members from others. In pursuing their interest in their domain, members engage in joint activities and discussions, help each other, and share information. They build relationships that enable them to learn from each other; they care about their standing with each other. Members of a community of practice are practitioners. They develop a shared repertoire of resources: experiences, stories, tools, and ways of addressing recurring problems—in short, a shared practice.



Indicator 1: Graduation

« 2022 Target: 76 percent of youth with IEPs will exit special
education due to graduating with a regular high school diploma.

« 2022 Result: 82.98 percent
e 2021 Result: 77.36 percent
e Change: +5.62

e Target Met: Yes



Presenter
Presentation Notes
This indicator is different than what is reported on the CDE Dashboard. 

Indicator one is a one year calculation. Meaning it looks at the percentage of students who exited special education due to graduating with a regular high school diploma out of all students with IEPs who exited special education. This also makes it far more volatile from year to year. We may see increases and/or decreases every year. 

The new Alternate Pathway to a Diploma, as outlined in the state budget, will not impact this indicator. While that diploma will be treated in many ways like a regular high school diploma, for reporting purposes OSEP considers it a state-defined alternate diploma and that data is reported separately. 

The Alternate Diploma is:

Students with exceptional needs attending a school district, county office of education, charter school, or state special school can graduate from high school through a newly defined diploma pathway by meeting the following criteria as referenced in the student’s individualized education program:
The student is required to take the California alternate assessment, and 
The student is required to complete state standards-aligned coursework to meet statewide coursework requirements, 

LEAs must exempt students who meet the above criteria from all local coursework and other requirements that are in addition to statewide coursework requirements. 

Through the completion of the statewide coursework requirements, the LEA must award the qualifying student a diploma of graduation from high school. Through this newly defined diploma pathway, the qualifying student may participate in any graduation ceremony and any school activity related to graduation in which a student of similar age would be eligible to participate. The award of this diploma of graduation under EC 51225.31 does not change or terminate an LEA’s obligation to provide a free appropriate public education to an eligible special education student, and does not constitute a change in placement.



How does this impact monitoring?
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How do Non-Small LEAs get into the Tiers?

Meeting
performance Compliance
targets

Addressing Significant
Disproportionality Disproportionality

Addressing
Performance in
FAPE in the LRE
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So what does that look like In Monitoring?

m \ Directive Support




How does System of Support help LEAS?

Year 1

Step 1 Gather and

Step 2-Investigat

Step 3-Plan

Inquiry *» Why is this » How can we address
« What is occurring? happening? it?
Year 2 Year 3

-

No

Step 4-
Implementing the
tasks of the plan
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»
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Implementation
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CDE
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data

»

Update Plan




Monitoring Year 2024

Annual
Determination Step 2
 March 2024 » August-October

Stepl Step 3

o April-June  November-
December




Monitoring Year 2025

Annual
Determination Step 2
o January 2025 » August-October

Stepl Step 3

e February-May  November-
December




Questions?




REF: I-E.2 27

E Fagen Friedman & Fulfrost LLp

HOT TOPICS IN SPECIAL
EDUCATION

®< santa Barbara County SELPA
November 8, 2023
Jan E. Tomsky

www.f3law.com



*} What We'’ll Focus On. . .. ’

= Restraint and Seclusion

= Alternative Pathway for the Diploma (Reuvisited)
w Larry P
= Transportation

= LRE (Redondo Beach decision)
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Restraint and
Seclusion

Fagen Friedman & Fulfrost LLp



Background and Current Issues

GAO Report (2009): Hundreds of cases
of alleged abuse and death from restraint and
seclusion, including:
Students tied down
Mouths taped shut
Locked in small spaces for extended periods of time
Being crushed by a teacher

(U.S. Government Accountability Office, Seclusion and Restraint: Selected Cases of
Death and Abuse at Public and Private Schools and Treatment Centers (May 19, 2009))

Fagen Friedman & Fulfrost LLp
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Background and Current Issues

(Former) Secretary of Education Arne Duncan:

GAO report and hearing was deeply troubling
Called upon all states to review policies regarding
restraint and seclusion
However, U.S. Department of Education has
Issued only limited guidance
USDOE: “Resource Document” (2012)
OCR: “Dear Colleague” Letter (2016)

OSERS: “Questions and Answers: Addressing the Needs
of Children with Disabilities and IDEA’s Discipline
Provisions” (2022)

Fagen Friedman & Fulfrost LLp
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USDOE: 2012 Resource Document

Not legally binding, but often cited in OCR and
state compliance complaint investigations

“Restraint or seclusion should never be used
except In situations where a child’s behavior poses
Imminent danger of serious physical harm to self
or others, and restraint and seclusion should be
avoided to the greatest extent possible without
endangering the safety of students and staff”

Fagen Friedman & Fulfrost LLp



USDOE: 2012 Resource Document

Adopted following definitions:
“Physical restraint”

A personal restriction that immobilizes or reduces
the ablility of a student to move his or her torso,
arms, legs, or head freely

The term does not include a physical escort

Physical escort means a temporary touching or holding
of the hand, wrist, arm, shoulder, or back for the
purpose of inducing a student who is acting out to walk
to a safe location

Fagen Friedman & Fulfrost LLp 7




USDOE: 2012 Resource Document

Adopted following definitions:
“Mechanical restraint”

Use of any device or equipment to restrict a
student's freedom of movement

The term does not include devices implemented by
trained school personnel, or utilized by a student that
have been prescribed by an appropriate medical or
related services professional and are used for the
specific and approved purposes for which such devices
were designed (e.g., supports to achieve proper body
position, vehicle safety restraints, restraints for medical
Immobilization, orthopedic devices)

Fagen Friedman & Fulfrost LLp 8




USDOE: 2012 Resource Document

Adopted following definitions:

“Seclusion”

The Involuntary confinement of a student alone in
a room or area from which the student is physically
prevented from leaving

The term does not include a “timeout,” which is a
behavior management technigue that is part of an
approved program, involves the monitored separation of
the student in a non-locked setting, and is implemented
for the purpose of calming

Fagen Friedman & Fulfrost LLp 9




USDOE: 2012 Resource Document

Identified 15 principles that states, local school
districts, parents, and other stakeholders should
consider as the framework for developing and
Implementing policies and procedures

(Restraint and Seclusion: Resource Document (2012)
www?2.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf)

Fagen Friedman & Fulfrost LLp 10
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Background and Current Issues

USDOE “Civil Rights Data Collection” (2018)

During 2015-2016 school year, students with disabilities
represented 71 percent of all students who were
restrained and 66 percent of all students who were
secluded, even though they made up just 12 percent of
the overall student population

Fagen Friedman & Fulfrost LLp 11
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Background and Current Issues

In 2019, OCR began conducting district-level restraint and
seclusion compliance reviews

Identifying districts for review based on information,
Including reported data, news reports, as well as
Information from students, parents, advocacy groups,
and community organizations

Fagen Friedman & Fulfrost LLp 12
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California Law: Summary

= California special education law, like the IDEA, does not
prohibit use of restraint or seclusion, in general

= However, certain types of behavior interventions are
specifically prohibited

= Some exceptions allowed for emergency interventions
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California Law

Prohibited interventions (districts serving students
with exceptional needs cannot “authorize, order,
consent to, or pay for” the following):

Intervention designed to or likely to cause physical pain,
iIncluding but not limited to, electric shock

Intervention that involves release of noxious, toxic or
unpleasant substance/mist/spray near face

Intervention that denies adequate sleep, food, water,
bedding, shelter, comfort, or access to bathroom facilities

Intervention designed to or likely to subject the individual
to verbal abuse, ridicule, humiliation or cause excessive
emotional trauma . . . (cont’'d)

Fagen Friedman & Fulfrost LLp 14
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California Law (cont’d)

Intervention employing device that immobilizes all four
extremities (except that prone containment may be used
by trained personnel as limited emergency intervention)

Locked seclusion, unless it is in facility licensed or
permitted by state law to use a locked room

Intervention that precludes adequate supervision

Intervention that deprives individual of one or more of
his or her senses

(Ed. Code, § 56521.2)

Fagen Friedman & Fulfrost LLp 15
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Emergency Interventions

Emergency interventions may only be used only to control
unpredictable, spontaneous behavior that:

Poses clear and present danger of serious physical harm to student

or others, and

Cannot be immediately prevented by response that is less restrictive
May not be used as substitute for systematic behavior plan
designed to change, replace, modify, or eliminate a
targeted behavior

(Ed. Code, § 56521.1)

Fagen Friedman & Fulfrost LLp 16
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Emergency Interventions —
Duration and Force

Duration: Cannot employ emergency intervention
for longer than is necessary to contain behavior

Force: Amount of force used in emergency
Intervention must be reasonable and necessary
under specific circumstances

(Ed. Code, § 56521.1)

Fagen Friedman & Fulfrost LLp
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Prohibited Emergency
Interventions

Locked seclusion, unless it is in facility licensed or
permitted to use a locked room

Intervention employing device that immobilizes all
four extremities (except that prone containment
may be used by trained personnel as limited
emergency intervention)

An amount of force that exceeds that which Is
reasonable and necessary under the circumstances

(Ed. Code, § 56521.1)

Fagen Friedman & Fulfrost LLp 18
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Emergency Interventions —
Notice and Reporting

Districts must notify parents/guardians within one
school day If emergency intervention is used or
serious property damage occurs

Behavioral emergency report (“BER”) should be
completed immediately, reviewed by designated
administrator and maintained in student’s file

If BER Is written for student without a BIP, IEP

meeting must be scheduled within two days to

determine need for FBA and interim BIP
(Ed. Code, §56521.1)

Fagen Friedman & Fulfrost LLp
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Emergency Interventions —
Notice and Reporting

If BER I1s written for student with a BIP, the
Incident involves a previously unseen serious
behavior problem, or a previously designed
Intervention is ineffective, BER shall be referred to
the IEP team to review and determine If incident
constitutes a need to modify the BIP

(Ed. Code, §56521.1)

Fagen Friedman & Fulfrost LLp
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AB 2657 )

Became effective January 1, 2019

Applies to all students

But does not change any requirements, limitations, or protections
contained in existing law pertaining to students with disabilities

Allows for use of behavioral restraints — including physical
and mechanical restraints, or seclusion — only to control
behavior that poses clear and present danger of serious
physical harm to student or others that cannot be
Immediately prevented by response that is less restrictive

Mechanical and physical restraint does not include use of
devices or force by peace officers or security personnel

Fagen Friedman & Fulfrost LLp 21
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AB 2657 (cont’d)

Prohibits:

Seclusion or a behavioral restraint for the purpose of coercion,
discipline, convenience or retaliation

Any technique that may restrain student’s airway or breathing

Placing student in facedown position with hands held or restrained
behind back

Locked seclusion, unless in facility otherwise licensed or permitted by
state law, and educational provider can make constant, direct eye
contact with student
Requires districts to collect and report annually to CDE data
on number of times and number of students on which
restraints and seclusion were used

Data must be disaggregated for students who have Section 504
plans, students who have IEPs, and students who do not have either

Fagen Friedman & Fulfrost LLp 22
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Recent Case Examples

Fagen Friedman & Fulfrost LLp
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FAPE Claims — Example #1

Oxnard School Dist. (OAH 2018)

Parent did not prove that District used improper
seclusion and restraint as a behavior intervention
for 8-year-old Student

Student’s behavior was extreme, violent, unpredictable
and uncontrollable

Staff was properly trained to use reasonable restraint
and seclusion to protect Student, and others, from
physical harm

Restraint was used only to extent necessary and only

for amount of time required under circumstances
(Student v. Oxnard School Dist. (OAH 2018) Case No. 2018080844, 119 LRP 322)

Fagen Friedman & Fulfrost LLp 24
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FAPE Claims — Example #2

Hermosa Beach City School Dist. (OAH 2018)

Facts and Decision:
District placed 16-year-old Student in SDC at NPS
Student left NPS due to fear/anxiety about attending school
Parent later discovered NPS used physical transport holds on Student

Parent alleged improper use of behavior interventions that caused
emotional trauma

ALJ: NPS staff violated Ed Code by failing to report use of emergency
interventions

District’s IEP team should have developed less intrusive and more effective
techniques to address Student’s predictable maladaptive behaviors

But no direct evidence that emergency interventions caused Student trauma
ALJ awarded compensatory education

(Student v. Hermosa Beach City School Dist. (OAH 2018) Case No. 2017060038, 118 LRP 12982)

Fagen Friedman & Fulfrost LLp 25
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FAPE Claims — Example #3

Santa Monica-Malibu Unif. School Dist. (OAH 2020)

Facts and Decision:

District developed several positive behavioral support plans for 9-year-
old with autism to address aggressive and self-injurious behaviors

Plans did not provide for holds, restraints or any aversive behavioral
techniques
Student’s paraprofessional aide used restraints and aversive techniques
on bus (physical contact, harnessing), as well as in classroom
ALJ: District denied Student FAPE by materially failing to implement
Student’s positive behavior support plans
Aide did not follow any plan protocols and used “pain, trauma and fear

to gain compliance”
(Student v. Santa Monica-Malibu Unif. School Dist. (OAH 2020) Case No. 2019090404, 120 LRP 8398)

Fagen Friedman & Fulfrost LLp 26
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Practical Pointers

Fagen Friedman & Fulfrost LLp



Practical Pointers and Take-Aways

Staff training: Ensure teachers, paraprofessionals,
teaching assistants and other staff (even those not
authorized to use restraint or seclusion) receive training on
what actions constitute methods of restraint and seclusion
under California law and district policy so they do not
unlawfully use them

“Red-flag” to re-examine behavior strategies:
Multiple uses of restraint or seclusion should trigger a
review and, if appropriate, revision of strategies currently in
place to address student’s behavior; if positive behavioral
strategies are not in place, consider developing them

Fagen Friedman & Fulfrost LLp 28




Practical Pointers and Take-Aways

Complete and comprehensive records: Documenting
details of each instance of restraint and seclusion is
essential for compliance with California reporting
requirements and to assist IEP team in working to develop
and refine effective behavior interventions

NPS placements: Because district continues to be
responsible for student’s safety and well-being, it must
regularly monitor each NPS to ensure continued compliance

Fagen Friedman & Fulfrost LLp 29




Practical Pointers and Take-Aways

Monitor for violations: If district personnel suspect that
Improper restraint or seclusion practices have been used,
commence investigation ASAP

Possible consequences for noncompliance include: CDE-ordered
corrective actions; finding of denial of FAPE (reimbursement and/or
compensatory education); violation of the student’s civil rights;
criminal prosecution; civil liability

Fagen Friedman & Fulfrost LLp 30
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Alternative Pathway to a
Diploma

Fagen Friedman & Fulfrost LLp



CAHSEE

California High School Exit Exam

In the years prior to 1999, IEP teams were
legally empowered to modify requirements
and award diplomas to student with
disabilities

In 1999, the California legislature voted to
create the CAHSEE, and IEP teams lost their
authority to modify diploma requirements

Fagen Friedman & Fulfrost LLp
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CAHSEE

The Intent of the exam, required to earn a
diploma, was to improve the academic
performance of all students, and ensure that
a diploma was meaningful

Intended to be effective with the class of
2004, delayed to 2006

Due to significant concerns regarding
passage rates—yparticularly for students with
disabilities—the exam was suspended In
2015 and ultimately abandoned

Fagen Friedman & Fulfrost LLp




DIPLOMA

In 2020, the Budget Act created the
Alternative Pathways to a High School
Diploma

The Workgroup issued a report in October
2021

Articulated a “common, foundational vision”
that all students should enter high school
knowing they have the opportunity to earn a
high school diploma

Fagen Friedman & Fulfrost LLp
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DIPLOMA

At that time, however, recommended
creating only one new pathway to a high
school diploma, for students with the most
significant cognitive disabilities

AB 181 was consequently passed, enacting
Education Code section 51225.31, effective
June 30, 2022

Section 51225.31 was amended by SB 114,
effective July 10, 2023

Fagen Friedman & Fulfrost LLp
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DIPLOMA

References ESSA’s accountabllity provisions,
that describe a state-defined alternative
diploma for students taking alternative
assessments

References IDEA: Does not terminate
eligibility

Fagen Friedman & Fulfrost LLp



DIPLOMA: ELIGIBILITY

Student’s IEP team must deem the student
eligible to take the California Alternative
Assessment — a high stakes decision!

Student must complete “state standards
aligned coursework” meeting the California
statewide minimum coursework
requirements in Ed. Code 51225.3

Student Is exempt from courses and local
reguirements

Fagen Friedman & Fulfrost LLp



DIPLOMA: ELIGIBILITY

Student must have entered 9t grade in the
2022-2023 school year or later

Student’s IEP team determines whether a
student may be eligible to graduate with a
diploma through the alternative pathway

Student on this pathway is eligible to
participate in graduation ceremonies and
activities with their grade-level peers

Fagen Friedman & Fulfrost LLp
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DIPLOMA

= Student then is awarded a “diploma of
graduation from high school”

Fagen Friedman & Fulfrost LLp



GUIDANCE FROM CDE

CDE issued an Official Letter addressing the
“New Pathway” on August 25, 2023

Some quotes:

“LEAs should be offering this pathway for all
students who qualify.”

“If LEAs have questions about the implications
of [the new pathway] on local programs or
specific circumstances...seek local counsel.”

Fagen Friedman & Fulfrost LLp
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GUIDANCE FROM CDE

One more quote:

“Through the completion of the statewide
coursework requirements, the LEA must award

the qualifying student a diploma of graduation
from high school.”

CDE is silent on what the coursework must or will
look like, despite the provision in federal law
requiring that the coursework aligned with state
requirements be state-defined

Fagen Friedman & Fulfrost LLp a1
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DIPLOMA

STATE STANDARDS ALIGNED COURSEWORK

Recall that ESSA states that the
requirements for the diploma must be
“state-defined”

The Workgroup noted that “[a]s implied by
Its name, the state-defined alternative
diploma must also be defined at the state
level”

Fagen Friedman & Fulfrost LLp



DIPLOMA

STATE STANDARDS ALIGNED COURSEWORK

CDE’s guidance says nothing more than
students must complete the coursework
identified In the Education Code

If LEASs locally identify coursework
considered to be state standards aligned, is
that consistent with the requirement that
the diploma must be state-defined (since
requirements will vary LEA by LEA)?

Fagen Friedman & Fulfrost LLp
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DIPLOMA

Many questions remain unanswered

Going forward, IDEA funds have been
earmarked to identify to address options for
student not eligible for the CAA, but who
struggle to meet graduation requirements

Fagen Friedman & Fulfrost LLp




QUESTIONS TO PONDER

Despite no real guidance and direction from
the state, and no state-approved alternative
curriculum, shall we move forward to design
appropriate curriculum locally? At the LEA
level? County? State?

What options might we consider?
Inclusion?

Co-taught classes?

Re-defining SDC curriculum to align with state-
required coursework for the diploma?

Fagen Friedman & Fulfrost LLp
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QUESTIONS TO PONDER

What impact might this have on post-
secondary transition programming?

Will we need to revise applicable Board
policies and regulations? (hint: yes)

What will a transcript look like for a student
achieving this diploma?

Fagen Friedman & Fulfrost LLp
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Transportation
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Eligibility: Legal Overview

IEP team decides whether student requires
transportation as a related service

Decision must be based exclusively upon

Individualized needs of student for some
form of transportation

Not based upon geographic boundaries of
district or other considerations, such as to

accommodate parent’s convenience/preference

(Ed. Code, § 56342, subd. (a); 71 Fed. Reg. 46576 (Aug. 14, 2006); Alamo Heights Indep.
School Dist. v. State Bd. of Educ. (5th Cir. 1986) 790 F.2d 115334

Fagen Friedman & Fulfrost LLp a8
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Eligibility: Legal Overview

If IEP team determines that student needs
transportation to receive FAPE,
transportation and supports must be
provided at no cost to the parents

9th Circuit has not specified criteria for
determining when student needs
transportation as a related service

(71 Fed. Reg. 46576 (Aug. 14, 2006))

Fagen Friedman & Fulfrost LLp
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Eligibility: Legal Overview

OAH has cited to cases from other circuits

that have listed factors to consider
Medical/health needs
Accessibility of curbs, sidewalks, etc.

Student’s age, cognitive ability, adaptive behavior, and/or
communication skills

Behavior plans during transport
Distance/duration of ride

Nature of areas traveling through
Other public assistance in route

(See, e.g., Donald B. v. Board of School Commissioners of Mobile County (11th Cir. 1997))

Fagen Friedman & Fulfrost LLp 50




Eligibility: Legal Overview

No IDEA requirement for formal, separate
transportation assessment

But OSEP and case law recognize affirmative
obligation to assess student’s needs prior to
making transportation eligibility
determination (i.e., transportation should be
discussed during assessment process)

(Letter to Smith (OSEP 1995) 23 IDELR 344; see also, Student v. Los Angeles Unified School

Dist. (OAH 2013) Case No. 2013071293)

Fagen Friedman & Fulfrost LLp
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Eligibility: Case Example #1

San Bruno Park Unified School Dist. (2016)

District did not offer transportation to 6-year-old
with autism who was placed at school of residence

ALJ upheld IEP team decision

District policy did not provide for transportation to
schools of residence

Student’s impairments did not limit his ability to
traverse to and from school to degree greater than
any other kindergartner

(San Bruno Park Unified School Dist. v. Student (OAH 2016) Case No. 2015110053)

Fagen Friedman & Fulfrost LLp
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Eligibility: Case Example #2

Torrance Unified School Dist. (2015)

District refused to offer transportation to
12-year-old “permit” Student with autism from

Its recommended placement to Parent’s workplace
(3¥2 miles)

ALJ: Student’s disability interfered with or
prevented her getting home from school

District was aware Student needed supervision due to
cognitive challenges and difficulties with problem-solving
In novel situations (e.qg., traffic patterns, signals)

(Torrance Unified School Dist. v. Student (OAH 2015) Case No. 2014071042)

Fagen Friedman & Fulfrost LLp 53
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Eligibility for Transportation:
Practical Essentials

Review assessment reports. Findings about motor
skills, communication abilities, vision and hearing
can assist team in determining student’s
transportation needs

Consider all relevant information. IEP team should
review all available information in making eligibility
decision; observation of student on bus is not
required, but can be helpful

Fagen Friedman & Fulfrost LLp 54
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Eligibility for Transportation:
Practical Essentials

Avoid hasty eligibility decisions. Do not make
transportation promises to parents without having all
iInformation to make a determination of whether
student requires transportation as a related service

Educate team members and parents about
transportation. Make sure that all IEP team
members, including parents, are aware of
transportation services provided to general education
students and that eligibility for transportation as IEP
related service hinges on disability-related needs

Fagen Friedman & Fulfrost LLp 55
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Eligibility for Transportation:
Practical Essentials

Placement drives transportation decisions. Consider
transportation needs after making decisions about
services and placement decisions to allow team to
examine the full range and scope of transportation
that may be implicated

Keep up to date on transportation needs.
Transportation requirements can change in direct
response to student’s physical or mental condition or
other factors

Fagen Friedman & Fulfrost LLp 56
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Design and Implementation
of Transportation Services

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Legal Overview

Once It has been determined that student
requires transportation as a part of the IEP
team’s offer of FAPE, team must discuss and
decide how, where and when transportation
will be provided

(Questions and Answers on Serving Children with Disabilities Eligible for Transportation
(OSERS 2009) 53 IDELR 268)

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Legal Overview

Considerations should include
LRE

Extent of services (e.g., bus stop vs. door-to-door,
pickup and drop off locations, etc.)

Method and means of transportation
Length of bus ride

Description of any personnel that will be provided to
assist the student

Provision of any necessary medical procedures

Fagen Friedman & Fulfrost LLp 59
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Design and Implementation:
Legal Overview

Several aspects of transportation are within

district’s exclusive control

Locations of bus stops

Selection of drivers and specific identification (i.e.,
names) of any personnel who will assist student

Decisions about appropriation of resources (e.g., private
fleet versus contracting with companies who have

Independently owned vehicles)

(Letter to Smith (OSEP 1980) 211 IDELR 191; Gellerman v. Calaveras Unified School Dist.
(9th Cir. 2002, unpublished) 37 IDELR 125; Student v. Los Angeles Unified School Dist.
(SEHO 1997) 26 IDELR 373)
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Design and Implementation:
Legal Overview

LRE applies to transportation decisions

“The IDEA does not require LEAs to transport
children with disabllities in separate vehicles,
Isolated from their peers. In fact, many children
with disabilities can receive the same
transportation provided to non-disabled children
consistent with the [IDEA’s LRE] requirements”

(Questions and Answers on Serving Children with Disabilities Eligible for Transportation

(OSERS 2009) 53 IDELR 268)

Fagen Friedman & Fulfrost LLp

87

61



Design and Implementation:
Legal Overview

Spectrum of transportation typically includes
Walking
Regular school bus transportation
Regular school bus transportation with supports
Transportation on a bus for special education students
Public transportation
Transportation via taxi or specialized shuttle service
Medical transportation
Reimbursement for parent-provided transportation

(California Department of Education, Special Education Transportation Guidelines)

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Legal Overview

Do advantages of riding in regular
transportation outweigh benefits of more
restrictive transportation arrangement?

Are there any negative factors experienced by
others on the vehicle if the student rides In
regular transportation?

Safety — of student, driver and riders — Is
essential component of LRE decision

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Legal Overview

Law does not specify location where
transportation responsibility begins and ends
Decision whether student requires home-to-

school (i.e., door-to-door) services Is
Individualized based on student’s needs

If team determines door-to-door services are
required, it must determine where (e.g., front
door, driveway, curb)

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Legal Overview

Law does not address maximum amount of
time student may spend on the bus, either
getting to school or getting home

OSEP has stated that overly long bus rides
can result in denial of FAPE and might also
be discriminatory

Cases often examine health concerns

(Letter to Anonymous (OSEP 1993) 20 IDELR 1155)

Fagen Friedman & Fulfrost LLp
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Safety: Case Example #1

Menlo Park Elementary School Dist. (2010)

Parents rejected District’s transportation offer for
10-year-old with Type 1 diabetes

Contended that transportation District proposed was
unsafe because District did not make adequate
provisions In the event of medical emergency

ALJ found for District
Trip was very short
Student had history of taking bus without incident

Driver had been trained by school nurse
(Student v. Menlo Park Elem. School Dist. (OAH 2010) Case No. 2010020281)

Fagen Friedman & Fulfrost LLp 66




Safety: Case Example #2

Los Angeles Unified School Dist. (2008)

Parents claimed behavior problems exhibited by
10-year-old required transportation by taxi

ALJ: District’s proposal of bus transportation with
1:1 aide could meet Student’s safety needs in LRE

Tantrums could not be avoided, but could be
controlled by aide and behavior support plan

No evidence that taxi drivers had similar training
Parent’s dislike for bus driver was not a factor

(Student v. Los Angeles Unified School Dist. (OAH 2008) Case No. N2007060036)

Fagen Friedman & Fulfrost LLp
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Location: Case Example #1

Los Angeles Unified School Dist. (2007)

Parents claimed District denied FAPE by requiring
wheelchair-bound Student to meet bus at corner
rather than providing door-to-door transportation

ALJ: Student required door-to-door due to narrow,
sloping street that presented significant difficulties
and dangers in navigating wheelchair

Although District buses might not be able to
navigate street, smaller vehicle could safely pick up

Student at his home
(Student v. Los Angeles Unified School Dist. (OAH 2007) Case No. N2007030065)

Fagen Friedman & Fulfrost LLp
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Location: Case Example #2

Los Angeles Unified School Dist. (2008)

10-year-old with SLD and no physical limitations

District provided school-to-school transportation;
Parents asked for home-to-school, claiming Student

was vulnerable on wal
School-to-school trans

kK and bus area was unsafe
portation provided FAPE

Parents’ request based on concerns about

transporting Student’s

siblings and not on Student’s

unigue needs, which were related to academics

(Student v. Los Angeles Unified School Dist. (OAH 2009) Case No. 2008090736)

Fagen Friedman & Fulfrost LLp
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Duration of Ride: Case Example #1

Oceanside Unified School Dist. (2012)

Parent of 12-year-old with autism contended that
length of commute to NPS (1%2 to 2 hours) left
Student fatigued, which impeded his ability to
participate in his after-school ABA program

ALJ rejected claim
No evidence that Student was fatigued
No evidence Student was denied access to ABA program
ABA was privately funded and not part of Student’s IEP

(Student v. Oceanside Unified School Dist. (OAH 2012) Case No. 2011120626)
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Duration of Ride: Case Example #2

Vista Unified School Dist. (2014)

Parents claimed 14-year-old Student with autism

would display maladaptive behaviors and would not
tolerate 42-mile bus ride

ALJ upheld District’s offer of transportation
Parents concerns based on conjecture

Student had been successfully transported to school
by bus at similar distances for several years

District could meet Student’s safety needs

(Vista Unified School Dist. v. Student (OAH 2014) Case No. 2014051236)

Fagen Friedman & Fulfrost LLp
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Design and Implementation:
Practical Essentials

Get input from transportation staff and/or invite
them to IEP meeting. Team might inadvertently set
unrealistic demands on transportation department by
holding IEP team discussions without their input

Focus on LRE. Start by considering if student can
ride general education bus and, if not, then discuss
more restrictive options

Be clear, be specific. Reduce potential for disputes
by thoroughly documenting transportation offer in
IEP and notes

Fagen Friedman & Fulfrost LLp 72
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Design and Implementation:
Practical Essentials

Safety Is foremost concern. In most cases in which
the failure to provide door-to-door assistance for was
found to have denied FAPE, determining factor was
safety of student

Avoid setting policy on length of bus ride. Tolerance
varies from student to student; consider whether
length of bus trip is detrimental to student’s ability to
benefit from instruction

Fagen Friedman & Fulfrost LLp 73
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Design and Implementation:
Practical Essentials

Beware of missed instructional time. Unless IEP
provides for shortened school day, students with
disabilities should receive same amount of
Instructional time as their nondisabled peers

Keep parents involved. To help parents adjust to
proposed change In student’s transportation
arrangement, one possible strategy might include a
short-term trial to assure them that their concerns
will be addressed

Fagen Friedman & Fulfrost LLp 74
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Larry P.
(Discussion)
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L east Restrictive Environment:
Redondo Beach



The Legal Elements of the LRE

To the maximum extent appropriate, children
with disabilities are educated with children who are
not disabled. Removal of children with disabilities
from the regular educational environment occurs
only when the nature or severity of the disability
of a child is such that education In regular classes
with the use of supplementary aids and services
cannot be achieved satisfactorily.

(20 U.S.C §1412(a)(5).)
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Placement in the LRE
Requires

Decisions made on an individual basis—no
categorical decision-making

Based on each student’s IEP, and

A strong presumption that children with
disabilities be educated in general education
classes with appropriate aids and supports

Fagen Friedman & Fulfrost LLp
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The Rachel H. Balancing Test

Four factors:
Academic benefit

Non-academic
benefit

Effect on
teacher/students

Cost

Sacramento City USD v. Rachel H. (9th Cir.1994)
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D.R. v. Redondo Beach Unified School District

Facts:

Student with autism spent 75 percent of school day In
general classroom with supplementary aides and services

District believed that, although Student made good
progress on goals, he required more direct special
education instruction

District proposed SDC placement for 56 percent of school
day

Parents rejected IEP proposals and removed Student to
private placement

ALJ and District Court upheld District’s proposed
placement as LRE
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D.R. v. Redondo Beach Unified School District "

Decision:
Oth Circuit overturned District Court decision

Case hinged on first factor of Rachel H. test—academic
benefits of general classroom placement

Proper benchmark for assessing whether Student received
academic benefits from placement in general classroom is not
grade-level performance, but rather is whether Student made
substantial progress toward meeting academic goals established
in IEP

Fact that student receives academic benefits in general classroom
as result of supplementary aids and services is irrelevant to
analysis required under Rachel H.

9th Circuit, however, denied reimbursement claim

(D.R. v. Redondo Beach Unified School Dist. (9th Cir. 2022) 122 LRP 48314)
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D.R. v. Redondo Beach Unified School
District

Why Does This Case Matter to Us?

Ninth Circuit noted that even if Student might have
received greater academic benefits in District’s SDC than
In general classroom, IDEA’s “strong preference” for
educating disabled children alongside their nondisabled
peers Is not overcome by showing that special education
placement may be academically superior to placement in
general classroom
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“If a child is making substantial progress toward
meeting his IEP's academic goals, the fact that he
might receive a marginal increase in academic
benefits from a more restrictive placement will seldom
justify sacrificing the substantial non-academic
benefits he derives from being educated in the regular
classroom.”

(D.R. v. Redondo Beach Unified School Dist. (9th Cir. 2022) 122 LRP 48314)
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Race, Color, Culture

Difficulty with understanding Larry P.’s ongoing relevance and application
devolves in part from the concept of “race,” whether we determine our own
identity, and the educational (and broader) consequences of those
determinations.

— For an overview of the discussion as to “race” as a purely social construct, see
https://www.nytimes.com/2000/08/22/science/do-races-differ-not-really-genes-show.htmi
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Race, Color, Culture (cont’d)

This presentation will at times differentiate between the terms “Black Americans’
and “African American.”

— “African American refers to descendants of enslaved Black people who are from the United
States.” (See Increasing Multicultural Understanding, 2013.)

— For an overview of this discussion, see https://www.cbsnews.com/news/not-all-black-people-
are-african-american-what-is-the-difference/
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Race, Color, Culture (cont’d)

The original Larry P. opinion did not use the term “African American,” but
Crawford v. Honig (9th Cir. 1994) 37 F.3d 485 did.

— Crawford appears to use “African American” as a term synonymous with “Black American,
irrespective of family history.”

— If the view is that all Black individuals were and are subject to similar racial discrimination
irrespective of family history, then treating the terms as synonymous might promote the spirit
of the injunction more so than differentiation of individuals on the bases of familial and
cultural history.

— But this presupposes that the Larry P. injunction continues to protect students from race-
based discrimination.

4
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Race, Color, Culture (cont’d)

Again, when Larry P. was decided, this protection assumed (correctly) that
standardized tests discriminate against “Black” students.

For example, the Larry P. Court observed that the Wechsler Intelligence Scale
for Children had been “standardized and developed on an all-white population”
(Larry P. v. Riles (N.D. Cal. 1979) 495 F. Supp. 926, 957), leading to
supposedly data-supported conclusions like “Black children score, on the
average, one standard deviation below white children.” (/d. at 954.)

5
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Race, Color, Culture (cont’d)

But the Court’s observations are complicated by a number of factors, including
the assumption that there is an immutable, universally applied definition of
“Blackness.”

To treat the terms “African American” and “Black American” as interchangeable
is to assume a monolithic community without significant variation of cultures and
histories. This presentation does not make that assumption.

— Also, as long as we are concerning ourselves with the precision of terms, the Court’s concern

more accurately went not to the standardization of testing, but instead to the normative
populations on which the tests relied.
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Race, Color, Culture (cont’d)

California Department of Education’s 2022 guidance, and the California
Association of School Psychologists’ October 10, 2023 response to that
guidance, have not resolve confusion about what tests are permitted, and the
circumstances under which such tests are permitted. There are other
unresolved questions :

— Does the Larry P. injunction prohibit administration of standardized and norm-based cognitive

measures to a Black student recently immigrated from Surinam? Or Brazil? Or France?
Does it national of origin matter?

— How about a student widely perceived as White, but identifies as African American?
— Or a student widely perceived as Black, but identifies otherwise?

Let’s look at Larry P.’s history...

7
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Larry P.: A Chronology

In 1971 a group of Black parents filed a lawsuit in district court, alleging that the
use of standardized intelligence tests resulted in the disproportionate
identification and placement of African-American students in “educable mentally
retarded” (“EMR”) classes.

In 1972, the District Court determined that the action could proceed as a class
action on behalf of all Black San Francisco school children who had been
classified as “mentally retarded” on the basis of 1Q test results. (P. v. Riles
(N.D. Cal. 1972) 343 F. Supp. 1306, 1315, affd, 502 F.2d 963 (9th Cir. 1974).

The District Court also granted a preliminary injunction, prohibiting the use of
standardized IQ tests as a basis for placing Black students in EMR classes.
(Ibid.)

aa n‘ Cerritos « Fresno « Irvine » Marin « Pasadena « Pleasanton « Riverside » Sacramento * San Diego

Larry P.: A Chronology (cont'd)

In 1974, the Ninth Circuit Court of Appeals affirmed the District Court’s decision.
(P. v. Riles (9th Cir. 1974) 502 F.2d 963, 965.)
— The Ninth Circuit reasoned that a disproportionate number of Black students had been found

eligible for special education services under the eligibility category of “mental retardation”
based on intelligence testing. (/bid.)
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Larry P.: A Chronology (cont'd)

After the Ninth Circuit’s decision, the plaintiffs moved to modify the class and the
terms of the preliminary injunction. (Larry P. v. Riles (N.D. Cal. 1979) 495 F.
Supp. 926, 934 “1979 Case”.)

In December 1974, the District Court ordered expansion of the class to include
all Black California school children who had been, or in the future may be,
classified as “mentally retarded” based on 1Q tests. (/bid.)

10
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Larry P.: A Chronology (cont'd)

In 1979, the District Court issued a permanent injunction preventing the use of
|Q testing to evaluate Black children for placement in EMR classes or their
substantial equivalents. (1979 Case, 495 F. Supp. at 933-34.)

— In 1984, the Ninth Circuit Court of Appeals affirmed the decision, except as to state and

federal constitutional violations. (Larry P. by Lucille P. v. Riles (9th Cir. 1984) 793 F.2d 969,
972.)

1
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Larry P.: A Chronology (cont'd)

The Larry P. injunction requires the State Board to seek court approval for use
of standardized 1Q measures when testing African-American students. To
obtain court approval, proposed use of such measures must be supported by:

— statistics on the average or mean scores of African-Americans and whites on the test or tests;
— statistics or other data, reported separately for African-Americans and whites, which form the
basis for the Board’s determination that the tests are validated for the purpose(s) for which

they are to be used; and

— a certification that the State Board has held open public hearings on the proposed test or
tests before reaching its determination. (1979 Case at 495 F. Supp. at 989-90.)

aa n‘ Cerritos « Fresno « Irvine » Marin « Pasadena « Pleasanton « Riverside » Sacramento * San Diego

12

Larry P.: A Chronology (cont'd)

In the early 1980s, California abolished the use of the EMR category.

In 1986, the District Court modified the injunction and prohibited the use of
standardized IQ tests to assess African-American students referred for any
special education placement. (Crawford v. Honig (9th Cir. 1994) 37 F.3d 485,
486, as amended on denial of reh’g (Jan. 6, 1995).)
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Larry P.: A Chronology (cont'd)

In Crawford v. Honig, the plaintiffs were learning-disabled African-American
children who were not part of the original Larry P. litigation, but who sought to
have IQ tests administered to them. (37 F.3d at 486.)

The District Court consolidated the case with Larry P. and found that the
plaintiffs were not adequately represented in the Larry P. class action. (/bid.)
The District Court also vacated the 1986 modification, leaving intact the original
Larry P. injunction from 1979. (Ibid.)
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Larry P.: A Chronology (cont'd)

In 1994, the Ninth Circuit affirmed the District Court’s ruling, but cautioned that it
had not decided the issue of the propriety of 1Q testing for placement of African-
American children in special education classes other than EMR-equivalent
classes. (Crawford v. Honig, 37 F.3d at 489.)
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Larry P.: A Chronology (cont'd)

During subsequent years, both the California Department of Education and the
Office of Administrative Hearings continued to enforce the prohibition of
administering and otherwise considering standardized cognitive assessments of
African-American students for any purpose. (“Clarification on the Use of
Standardized Intelligence Tests with African-American Students for Special
Education Eligibility Assessment” (May 29, 1997) California Department of
Education, Larry P. Task Force [‘CDE’s 1997 Memorandum”]; OAH Case No.
2018120695 (2018).)

aa n‘ Cerritos « Fresno « Irvine » Marin « Pasadena « Pleasanton « Riverside » Sacramento * San Diego
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1997 CDE Memorandum

In 1997, the CDE circulated an internal memorandum intended “to clarify some
confusion regarding the implementation of the 1979 court ruling prohibiting the
use of standardized intelligence tests for African-American students for special
education eligibility assessment... .”

The memorandum provided a list of prohibited intelligence tests (Attachment A,
Part I), tests the prohibition of which was recommended by the “Larry P Task
Force” (Part Il), and tests the use of which the Larry P. Task Force also
"cautioned" school assessment personnel about (Part Ill).
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“Prohibited Tests for Black Assessments for Special
Education”

Arthur Point Scale Merrill-Palmer Pre-School

Cattell Infant Intelligence Scale Performance Test

Columbia Mental Maturity Scale Peabody Picture Vocabulary Test

Draw-a-Person Raven Progressive Matrics
Slosson Intelligence Test
Stanford-Binet

Van Alstyne Picture Vocabulary

WISC, WISC-R, WAIS, WPPSI

Gessell Developmental Schedule
Goodenough-Harris Drawing Test
Leiter International Performance Scale

aarr
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“Additional tests recommended as subject to the
Larry P. prohibition”

Cognitive Abilities Test

Expressive One-Word Picture Vocabulary Test
K-ABC Mental Processing Subtests

McCarthy Scales of Children's Abilities
Structure of Intellect Learning Aptitude Test
Tests of Non-Verbal Intelligence

Tests of Cognitive Ability from the Woodcock-Johnson (including the cognitive section of the
Bateria Woodcock Psico-Educativa en Espanol)

Cognitive Subtest of the Battelle Developmental Inventories
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Acceptable Tests According to

“Revisiting Larry P. v. Riles — A CASP Convention 2006

Report”
BADS Behavioral Assessment of
Dysexecutive Syndrome

RAVLT Rey Auditory Verbal Learning Test
BTA Brief Test of Attention (Ages 17 — 82)

TPT Tactile Performance Test
CAS Cognitive Assessment System
Stroop Test

NEPSY A Developmental Neuropsychological
Assessment

TVPS Test of Visual Perception Skills

aarr
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CFT Rey-Osterrieth Complex Figure Test
WCST Wisconsin Card Sort Test

CMS Children’s Memory Scales

WMS Wechsler Memory Scale

CPT Continuous Performance Test

WRAML-2 Wide Range of Assessment of
Memory and Learning

CVLT CA Verbal Learning Test (included in
the D-Kefs) Sentence Repetition

D-Kefs Delis-Kaplan Executive Function
System (Ages 8 — 89)

aa H Cerritos * Fresno « Irvine « Marin « P - Pl *Ri

2022 CDE Guidance

https://www.cde.ca.gov/sp/se/ac/memo091422.asp

In 2022, CDE issued guidance that “supersedes any previous guidance on this issue.” That guidance stated

in pertinent part:

Although the law on assessment has evolved, as described above, the Larry P. injunction remains in place,
and the court retains jurisdiction over its enforcement. The Larry P. injunction does not apply to tests that

are not considered standardized intelligence tests.

“So long as LEAs follow legal requirements, generally speaking they have discretion in selecting which
particular assessments to use in determining eligibility for special education.” [* E.M. v. Pajaro Valley
Unified School District (9th Cir. 2011) 652 F.3d 999, 1003.]

“When assessing for a learning disability, LEAs are not required to consider whether the student has a
severe discrepancy between intellectual ability and achievement. Rather, they must permit a model based
on a student’s response to intervention, or RTL.” (20 U.S.C. § 1414[b][6].) [ Michael P. v. Department of

Education (9th Cir. 2011) 656 F.3d 1057, 1060-1061.]

“When assessing for a learning disability using a severe discrepancy model, LEAs are not required to use
1Q tests to determine intellectual ability.” [® Ford v. Long Beach Unified School District (9th Cir. 2002) 291

F.3d 1086, 1088-1089.]
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“CASP’s Response to CDE’s Memorandum on Special
Education of African American Students - Sept 14, 2022"

On October 10, 2023, the California Association of School Psychologists issued
“CASP’s Response to CDE’s Memorandum on Special Education of African
American Students - Sept 14, 2022,” which states in pertinent part:

“If CDE intended to continue the expansion of the ban to all other disability
categories, they would have addressed it within that statement. So unless ID is a
suspected area of disability, school psychologists are able to exercise their
judgment on what assessment tools (1Q tests) to use or not.”

“‘Does this mean that tests of intelligence and/or tests of overall cognitive ability
can be given to African American students for all other disabilities besides ID?
Can IQ tests be used for identification of Specific Learning Disability (SLD)? q
Yes, as long as ID is not a suspected or potential area of disability.”

aa n‘ Cerritos « Fresno « Irvine » Marin « Pasadena « Pleasanton « Riverside » Sacramento * San Diego
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2023 CASP “Response” (cont'd)

“To address potential ID, look at Adaptive Behavior:

= If ‘subaverage...deficits in adaptive behavior’ are not present, then ID can be
ruled out and there are no restrictions regarding intelligence tests or overall
measures of cognitive ability being used for African American students.

“= If subaverage Adaptive Behavior deficits are present and not better explained
by Other Health Impairment (OHI), Emotional Disturbance (ED), Traumatic Brain
Injury (TBI) or another disability area, and/or there is no evidence to support
stronger problem-solving skills beyond assessed adaptive behavior (CCR
3030(b)(6), ID cannot be ruled out. In this case for African American students the
ban would remain in effect, unless further information is gathered that can rule out
ID.

23
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2023 CASP “Response” (cont’d)

“Using this along with other measures such as dynamic assessment, mediated
learning, and/or other tasks that can indicate competency and/or skills outlined
in the 1989 Larry P Task Force Report as well as the 2012 Best practices
guidelines for the assessment of African American students. Cognitive
processes manual. Diagnostic Center North, California Department of Education
is also recommended.”

24
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2023 CASP “Response” (cont'd)

“We are confident because of the wording in the Sept 14, 2022 Memorandum
and our discussions with CDE.

“If the prohibition for Intelligence/Overall Cognitive Ability tests remained as part
of an evaluation for SLD, CDE would have explicitly said they cannot be used
instead of just quoting existing special education law as it has done in the 1992
and 1997 Memorandum.”
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What Does the CASP Guidance/Mean?

“‘Does CASP’s “response” have the force of law?”

— No. But the response hews more closely to the Larry P. injunction than does CDE’s 1997
guidance.

“Will my LEA get in trouble if we rely on CASP’s guidance?”
-\ (W)
— The 1997 memorandum noted that CDE was “currently working with [CASP] and other
interested parties to develop standards... for recommendation of acceptable tests to be used

in assessing African American students’ eligibility for special education and related services.”
So, CDE has acknowledged the importance of CASP’s consult. Will the courts?

Does CDE’s 2022 Memorandum have the force of law?

— Yes...? CDE is the agency that oversees local educational agencies, and its sensibilities
control as to, e.g., compliance complaint findings.

26
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What Does the CASP Guidance/Mean? (cont’'d)

And again, CDE’s 2022 Memorandum “supersedes any previous guidance on
this issue,” and that “[s]o long as LEAs follow legal requirements, generally
speaking they have discretion in selecting which particular assessments to use
in determining eligibility for special education.” If the law is Larry P., which does
not impose a blanket prohibition against the use of standardized measures, then
CASP’s “response” reflects a legally compliant toe-dip into the more expansive
use of standardized test instruments.

27
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“As long as ID is not a suspected or potential area of
disability”

“So, EB, do you recommend use of standardized normed measures of
intelligence for African-American students as long as ID is not a suspected area
of disability?
— What if a student who had not been suspected of ID eligibility tests in the ID range based on
administration of a normed cognitive measure? Then what?
— What if the student is not recommended to qualify as ID, but the IEP team does recommend
a supported learning environment — e.g., a mild-moderate special day classroom?

» What is the learning environment substantially equivalent to EMR classrooms? Are you sure a mild-
moderate special day classroom is not “substantially equivalent™?

— What if you prefer to administer non-standardized cognitive measures?

— By the way, is it accepted in the psychologist community that commonly used normed
cognitive tests produce valid results as to Black and African-American students?

28
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Are Commonly Used Cognitive Tests “Fixed”?

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. Modern'Assessments of Intelligence Must Be Fair
and Equitable. Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126

“A 2021 study by Graves et al. on whether the WISC-V is fair for Black children found evidence
that did not support measurement invariance in cognitive abilities across urban Black and White
youth. They also mentioned that a major problem with the WISC-V is its over-reliance on
standardization samples and that previous versions had had more independent studies carried out
to investigate the validity/stability of the scales. The standardization sample for the WISC-V
includes racial proportions based on the United States population, which includes 13% African-
American children (Graves et al. 2021). Even though that 13% is representative of the whole
country, this does not provide sufficient representation for more diverse sub-populations, such as
urban schools that have larger Black populations. Graves et al. focused on this in their study and
had 55% Black/African-American subjects. This allowed them to better study the WISC-V for Black
students.

29
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Are Commonly Used Cognitive Tests “Fixed"? (cont'd)

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. Modern‘Assessments of Intelligence Must Be Fair
and Equitable. Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126

“From a perspective of equity and individual differences we already know that
working memory has been found to be harmed by forms of racial bias (Schmader
and Johns 2003) but is also shown to be important for mental resilience during
identity-threatening situations (Beilock et al. 2007; Régner et al. 2010; Holden et
al. 2020). Likewise, in a study of students in an urban context, Graves et al.
(2021) found evidence that fluid intelligence and working memory operate
differently for Black students, suggesting possible measurement bias across
racial groups. The finding of differences in such important domain-general
processes in a ‘gold star’ cognitive assessment such as the WISC makes it
difficult to view scores on this scale as fair, let alone valid. This points to the need
for more research... .”

30
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Are Commonly Used Cognitive Tests “Fixed”? (cont'd)

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. Modern'Assessments of Intelligence Must Be Fair
and Equitable. Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126

“Burgoyne et al. (2021) show that shifting the focus to domain-general
subprocesses of g and moving away from crystallized measures (that focus on
more culturally specific acquired knowledge) is better for reducing forms of
adverse impact. Specifically, they show that tests that focus on attentional control
and domain-general executive processes involved in maintaining focus on task-
relevant information (e.g., working memory tasks) provide a more equitable
approach to cognitive assessments. Moreover, additional work by Bosco et al.
(2015) shows that focusing on the domain-general executive processes of
attentional control and working memory was better for reducing adverse impact
between racial/ethnic groups compared to using more traditional assessments
that emphasize psychometric g.

31
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Are Commonly Used Cognitive Tests “Fixed"? (cont'd)

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. Modern‘Assessments of Intelligence Must Be Fair
and Equitable. Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126

“Another important step is for practitioners to consider using more inclusive
assessments such as the KABC-II, DAS, and CAS. Though it should be noted
that these assessments have some limitations as previously mentioned, they are
the most equitable assessments available currently. Despite the fact that these
were not the most used among practitioners, Aston and Brown (2021) found that
a majority of school psychologists felt prepared to assess students from diverse
backgrounds, but part of properly assessing these students is using fair
assessments. Considering that the WISC is commonly used (Aston and Brown
2021;Sotelo-Dynega and Dixon 2014;0akland et al. 2016), they and other test-
makers should discuss and evaluate how their practices are inclusive and
amenable to growing forms of diversity.”

32
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Are Commonly Used Cognitive Tests “Fixed”? (cont'd)

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. “Modern Assessments of Intelligence Must Be Fair
and Equitable.” Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126
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Burgoyne, Alexander P., Cody A. Mashburn, and Randall W. Engle. 2021. “Reducing adverse impact in
high-stakes testing.” Intelligence 87: 101561.

Graves, Scott L., Leanne V. Smith, and Kayla D. Nichols. 2021. “Is the WISC-V a Fair Test for Black
Children: Factor Structure in an Urban Public School Sample.” Contemporary School Psychology 25: 157—
69.
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Are Commonly Used Cognitive Tests “Fixed"? (cont'd)

Holden, LaTasha R., and Gabriel J. Tanenbaum. 2023. “Modern Assessments of Intelligence Must Be Fair
and Equitable.” Journal of Intelligence 11:126; https://doi.org/10.3390/jintelligence11060126

Citations:

Régner, Isabelle, Annique Smeding, David Gimmig, Catherine Thinus-Blanc, Jean-Marc Monteil, and
Pascal Huguet. 2010. “Individual Differences in Working Memory Moderate Stereotype-Threat Effects.”
Psychological Science 21: 1646-48.

Schmader, Toni, and Michael Johns. 2003. “Converging evidence that stereotype threat reduces working
memory capacity.” Journal of Personality and Social Psychology 85: 440-52.
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Are Commonly Used Cognitive Tests “Fixed”? (cont'd)

Taylor, Rachel Y., “Structural Validity Evidence of the Wechsler Intelligence Scale for Children -
Fifth Edition with African-American Students who have been Referred for Evaluation.” Dissertation,
Georgia State University, 2019. doi:

“During the 2014-2015 school year, 6.6 million students enrolled in public schools
in the United States received special education and related services. School
psychologists serve as integral members of the multidisciplinary teams that
determine eligibility for special education and related services, because we
administer the psycho-educational evaluations used in making decisions about
eligibility. Benson et al. (2019) examined test usage and assessment procedures
of school psychologists. The Wechsler Intelligence Scale for Children - Fifth
Edition was determined to be the most frequently administered cognitive
assessment. It was used more frequently than the next five most used cognitive
tests combined.
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Are Commonly Used Cognitive Tests “Fixed"? (cont'd)

Taylor, Rachel Y., “Structural Validity Evidence of the Wechsler Intelligence Scale for Children -
Fifth Edition with African-American Students who have been Referred for Evaluation.” Dissertation,
Georgia State University, 2019. doi:

“Eighty percent of the 1317 school psychologists participating in the study utilize the WISC-V. ...
[t would be expected that the WISC-V would be administered 90,182 times per month. ... These
findings provide some evidence of structural validity of the WISC-V with a referred sample of
African-American students. However, more research is needed to gain further support of the
WISC-V’s structural validity with this subpopulation of students. It may be beneficial to replicate
this study with a national sample of African-American students. This would reveal whether the
results of this study are unique to this sample of students, who attended the same school system,
or whether they are generalizable to the African American population.”

Benson, N. F., Floyd, R. G., Kranzler, J. H., Eckert, T. L., Fefer, S. A., & Morgan, G. B. (2019).
“Test use and assessment practices of school psychologists in the United States: Findings from
the 2017 National Survey.” Journal of School Psychology, 72, 29-48. doi:
10.1016/j.jsp.2018.12.004
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So, What Next?

Larry P. and CDE’s blanket prohibition(?) remain the law of the land.
— What is CDE saying in its 2022 guidance? Why isn’t CDE saying more?

The important broader discussion is being spearheaded by the African
American psychologist community. The CASP response is an important step.

Even if assessors would like to use normed instruments, they (the assessors)
should be aware that those tests still might produce biased/unreliable results.

Assessors should discuss with parents what normed test data do, and do not,
mean.
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So, What Next? (cont'd)

Is it impossible to appropriate assess a Black student without use of a normed
cognitive test? No.

— District “did not agree with Parents’ counsel’s request to assess Student using standardized
IQ testing and cognitive assessments and measures which could be deemed racially
discriminatory and prohibited by the California Department of Education’s guidance and case
law following Larry P. [District] did not agree to assess using a racially matched assessor.”
District’s refusal to assess Student using standardized IQ measures, or by assigning a
racially matched assessor did not deny Student a FAPE. (OAH Case No. 2022120076.)
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So, What Next? (cont'd)

Even if assessors would like to use normed instruments, and even if parents are
supportive of such testing, and even if ID is not suspected, stakeholders
(assessors, parents, students, and IEP team members) should be aware that
today’s tests — even if normed based on representative populations -- still might
produce biased/unreliable results.

— So0? Was anyone going to rely solely on one standardized measure?

Accordingly, maintaining the status quo as to testing the cognitive functioning of
Black students is likely the most legally compliant, if not most reliable and valid,
methods of assessment.
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Alternative Methods of Assessment

As a threshold consideration, there is a significant need for assessor training in
cultural competence as to Black / African American communities, along with
other communities of color.

NNAT (OAH Case Nos. 2011060184 & 2011050289) is a permissible test
instrument in California

— Re: the DAS, see OAH Case No. 2018120695 (discussed in a later slide)

Review of student’s records for history and development, adaptive behavior,
classroom performance, and academic achievement

Observations
Parent/teacher interviews
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Legal Issues of Note:
What if Parents Change Student’s Racial ldentification?

The scant legal guidance available suggests Parents, not the District, should
determine the race of a child. (Fagerstrom v. City of Savannah, Ga. (11th Cir.
2015) 627 F. App’x 803, 805 [“Self-identification is an accepted method of
establishing racial identity; in fact, it is the [Equal Employment Opportunity
Commission’s] preferred method. See EEOC v. Kaplan Higher Educ. Corp.,
748 F.3d 749, 753 (6th Cir. 2014)... .”)

The primary “problem” for assessors in avoiding constraints that might follow
from a student’s racial identification is if prior documentation contradicts current
identification.
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Legal Issues of Note:
OAH Case No. 2015050567 (2015)

In this matter, the school psychologist conducted a psychoeducational
assessment that included a review of records.

— Mother identified Student as African-American and Hispanic in his original enroliment packet.
— At some point, the school’s database no longer identified Student as African-American.
— The assessor did not notice the original designation had been changed.

The assessor administered the WISC-IV to Student as part of the assessment.
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Legal Issues of Note:
OAH Case No. 2015050567 (cont'd)

The family challenged the assessment as violative of the Larry P. injunction.

The assessor made the following arguments at hearing:
— She didn’t know at the time Student was African American.
— Student was adopted at birth and raised by a Hispanic, not African-American, family.
— Bias is reduced when an African-American child is adopted by parents of another ethnicity.

The judge rejected these arguments (the judge really disliked the assessor),
finding there was no support for these positions.
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Legal Issues of Note:
OAH Case No. 2015050567 (cont'd)

The judge found an ongoing Larry P. violation because the prior 2013 IQ scores
(used to support a finding of ineligibility) were also included in the 2015
psychoeducational report for historical purposes.

To prevent its continued use, the violative scores needed to be removed from
Student’s pupil records.

As remedy for “the continuing violation of incorporating” the 1Q results, the
District was ordered to:

— Seal the prohibited test results and protocols; and

— Amend the 2013 and 2015 reports to remove the references.
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Legal Issues of Note:
Curing a Larry P. Violation

Violation of the Larry P. injunction is a procedural one.

While it is possible for a procedural denial of a free appropriate public education
to result in a finding of a substantive denial of FAPE, we do not find any cases in
which a violation of the Larry P. injunction results in a substantive denial of
FAPE.

Although there are few cases that address Larry P. violations, it appears the
remedy is removal of prohibited test results from the student’s record, or refrain
from using a specific protocol.
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Legal Issues of Note:
Curing a Larry P. Violation (cont'd)

OAH Case No. 2015050567 (2015): District was ordered to seal the test results
and protocols.

OAH Case Nos. 2015120472 & 201603001 (2016): School psychologist’s
removal of 1Q scores from the student’s assessment report upon realizing the
student identified as African American was sufficient to remedy the use of
prohibited tests.

OAH Case No. 2018120695 (2018): District could not use the Differential Ability
Scales because it did not “provide any legal authority establishing that the
Ability Scales can be administered without violating the Larry P. injunction.”
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Santa Barbara County REF: V-A

Special Education Local Plan Area
Joint Powers Agency

SANTA BARBARA COUNTY SPECIAL EDUCATION LOCAL PLAN AREA
JOINT POWERS AGENCY BOARD
MINUTES OF November 6, 2023, REGULAR MEETING
Public Session — 12:00 p.m.
Via ZOOM - Meeting ID: 882 0161 9790

Santa Barbara County Education Office Orcutt Union School District Office —
Board Room Technology Center

4400 Cathedral Oaks Rd., Santa Barbara, CA 93110 500 Dyer Street, Orcutt, CA 93455

[.  PUBLIC SESSION
A. Call to Order
The regular meeting of the Santa Barbara County Special Education Local Plan Area
(SBCSELPA) Joint Powers Agency Board was called to order by Anne Hubbard at 12:00 p.m.
at SBCEO Board Room, Santa Barbara, CA.

B. Roll Call
Lindsay MacDonald took membership roll call.

Members Present: Amy Alzina, Clerk
Holly Edds
Antonio Garcia
Anne Hubbard, Chairperson
Randal Haggard, Vice-Chairperson (arrived at 12:09 p.m.)
Emilio Handall
Susan Salcido

Members Absent: Hilda Maldonado

Others Present: Ray Avila, SBCSELPA Executive Director and Secretary to the Board,
and other SBCSELPA staft:
Lindsay MacDonald, SBCSELPA Office Manager
Jennifer Connolly, SBCSELPA Coordinator
Rachel Wigle, SBCSELPA Chief Business Official
Brian Helt, SBCSELPA Executive Assistant
Rosy Bucio, SBCSELPA BCBA
Alison Lindsey, SBCSELPA Mental Health Manager
Kirsten Escobedo, Assistant Superintendent, Special Education, SBCEO

C. Flag Salute
Anne Hubbard led the assembly in the P